United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





T 7 . * , 


TRANSCRIPT OF RECORD 


United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1938. 


No. 7151 i%: * 







A XX A (’. WADE. AN "ELLA XT, 


vs. 


SKCUKITY SAVIXdS & COM.NilERCIAL BAXK, 

A (’()K1’()RATI()!X. 


Al’I'F.AI. FIJOM THE DISTKU’T OOl'KT OF THE I'NITKD STaTKS FOR 

THE hlSTUKT OF COLUMBIA. 


FILED APRIL 18. 1938 


PRINTED APRIL 20, 1938 











United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1938. 

No. 7151 


AXXA C. WADE, APPELLAXT, 


VS. 

SECURITY SAVINGS & COMMERCIAL BANK, 
A CORPORATION, APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


INDEX. 

Original Print 


Caption. a 1 

Declaration in damages for breach of contract. 1 1 

Affidavit of merit . 3 3 

Bill of particulars. 5 4 

Demurrer to declaration . 6 5 

Demurrer to declaration sustained; judgment ordered; judg¬ 
ment: appeal noted by plaintiff; .. 7 6 

undertaking fixed . 8 6 

Memorandum: Undertaking ($100.00) on appeal approved 

and tiled . 8 6 

Assignment of errors . 9 6 

Designation of the record . 10 7 

Clerk's certificate . 11 8 


S—1823 













United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

For the District of Columbia 

Law Xo. 89972 

Anna C. Wade, Plaintiff , 
vs. 

Security Savings & Commercial Bank, a Corporation, 

Defendant. 


United States of America, 

District of Columbia , ss; 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
tiled and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed March 14,1938 


District Court of the United States for the District of 

Columbia 


Law Xo. 89-972 

Anna C. Wade, 1229 Girard Street, X. W., Washington, 

D. C., Plaintiff, 
vs. 

Security Savings & Commercial Bank, a Corporation, 
Ninth and G Streets, X. W., Washington, D. C., 

Defendant. 

Declaration in Damages for Breach of Contract 

Plaintiff, Anna C. Wade, sues the defendant Security Sav¬ 
ings & Commercial Bank, a corporation, engaged in the gen¬ 
eral savings and commercial banking business in the City 
of Washington, District of Columbia, for that heretofore 
on, to wit, December 13, 1937, and for a long time prior 
thereto James Watkins was a depositor of money with the 
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Security Savings & Commercial Bank in savings account 
No. 53,184, and as such entered into certain agreements of 
deposit with said Bank known as Rules and Regulations for 
Savings Accounts, which provided, among other things, that 
the depositor’s book must be brought to the bank when 
money was withdrawn from the bank in said account: that 
possession of the book of deposit shall be sufficient evidence 
of ownership thereof to authorize the payment of money due 
thereon and that should the deposit book be lost, destroyed, 
or fraudulently obtained, immediate notice thereof must be 
given to an officer of the bank and that after sufficient publi¬ 
cation of the loss and security given to the bank a duplicate 
deposit book would be issued therefor and that no money 
would be paid from said savings account unless the order 
for the payment was accompanied by the passbook, and 
other like provisions protecting the depositor and defen¬ 
dant, and for that on, to wit, December 13, 1937, the said 
James Watkins had in said account the sum of $2,943.00, 
with interest due thereon from, to wit, November 27, 
2 1937, and for that on, to wit, December 13, 1937, said 

Janies M. Waikins in his lifetime gave to the plain¬ 
tiff the funds on deposit in said Security Savings & Com¬ 
mercial Bank in said account No. 53,184, and delivered to 
the plaintiff at said last mentioned time said passbook as 
evidence thereof, which said passbook has since last men¬ 
tioned date been in the sole and exclusive possession of the 
plaintiff; that thereupon on, to wit, February 1, 1938, plain¬ 
tiff, accompanied by her attorney, presented said passbook 
to said Security Savings Commercial Bank and one of the 
officers thereof and remanded payment of said account, by 
demand in writing as the donee thereof, but by reason of 
the death of the donor, James Watkins, on, to wit, December 
15, 1937, and the payment of said account by said defendant 
to one purporting to be the administratrix of the estate of 
James Watkins, deceased, the defendant, with full knowl¬ 
edge thereof, and contrary to its agreements aforesaid with 
James Watkins, deceased, has failed, refused, and neglected, 
and still fails, refuses, and neglects to pay the plaintiff the 
sum of $2,943.00, with interest thereon from, to wit, Novem¬ 
ber 27, 1937. 

Wherefore the plaintiff brings this suit and claims of and 
from the defendant the sum of $2,943.00, with interest there- 
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on as aforesaid, which amount she says is now justly due 
and owing her, exclusive of all set-offs and just grounds of 
defense, according to her Bill of Particulars and Affidavit of 
Merit hereto attached, besides the costs hereof. 

HARLAN WOOD 

Attorney for Plaintiff 

3 Affidavit of Merit 
Distkict of Columbia, ss: 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Anna C. Wade, who being by 
me first duly sworn, deposes and says: that she is the plain¬ 
tiff in the above-entitled cause and brings this suit in her 
own right; that for about twenty years prior to December 
13, 1937, one James M. Watkins resided at the home of 
plaintiff and her husband, and that on, to wit, December 13, 
1937, in the presence of plaintiff's husband and a Mrs. 
Sweeney, James M. Watkins gave plaintiff his passbook No. 
53184 in the Security Savings & Commercial Bank, showing 
deposits of $2,943.00, with interest thereon from, to wit, No¬ 
vember 27, 1937, and stated to the plaintiff at the time that 
he desired to make a gift to her of the money on deposit in 
said account; that thereafter on, to wit, December 15, 1937, 
said James M. Watkins died, intestate; that said passbook 
has been in plaintiff's sole and exclusive possession since the 
time it was given to her; that on, to wit, February 1, 1938, 
affiant, accompanied by her attorney of record in this cause, 
presented said passbook to the Vice-President of the Secu¬ 
rity Savings & Commercial Bank and demanded payment to 
her of the monies on deposit in said account; that affiant 
advised the defendant of the facts and circumstances con¬ 
cerning said gift, but payment thereof was refused, as de¬ 
fendant's officer stated to the plaintiff that during the month 
of January 1938 said account had been transferred from a 
savings account to a checking account in the name of one to 
whom she was advised letters of administration had been 
granted on the estate of the decedent, James M. Wat- 

4 kins; that your affiant, through her counsel, requested 
said defendant to file a Bill of Interpleader in the 

Equity Branch of this Court, but which said defendant re¬ 
fused to do, and although affiant made demand in writing, 
nevertheless the defendant has failed, refused, and ne- 
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glected, and still fails, refuses, and neglects to pay her the 
amount on deposit as appears on said book, namely the 
sum of $2,943.00, with interest thereon from November 27, 
1937; affiant further avers and says that in said deposit 
book there are stated certain agreements of deposit govern¬ 
ing savings accounts and known as Hides and Regulations, 
which provide, among other things, that depositor’s book 
must be brought to the bank when money is withdrawn from 
the bank in said account and that possession of the book of 
deposit shall be sufficient evidence of ownership thereof to 
authorize the payment of money due thereon, and that 
should the deposit book be lost, destroyed, or fraudulently 
obtained, immediate notice thereof must be given to an offi¬ 
cer of the bank and that after sufficient publication of the 
loss and security given to the bank, a duplicate deposit book 
will be issued therefor and that no money would be with¬ 
drawn from said savings account unless the order for the 
payment was accompanied by the passbook, and other like 
provisions protecting depositor and defendant; neverthe¬ 
less, affiant says notwithstanding said agreements, the pres¬ 
entation of said book, and an order in writing for the pay¬ 
ment of said money, payment thereof has been denied. 

Wherefore, affiant lias brought this suit and claims the 
sum of $2,943.00, with interest thereon from, to wit, Novem¬ 
ber 27, 1937, which sum affiant says is now due and owing 
her, exclusive of all set-offs and just grounds of defense, 
besides the costs of this suit, according to her Rill of Par¬ 
ticulars hereto attached. 

ANNA C. WADE 


Subscribed and sworn to before me this lltli day of 
March 1938. 

C. C. GUERTLER 

(Notarial Seal) Notary Public , D. C. 

5 Bill of Particulars 


To amount on deposit in the name of Janies M. 

Watkins and given to the plaintiff on, to wit, De¬ 
cember 13, 1937, Account No. 53,184 $2,943.00 

To interest thereon from December 13, 1937. 

To costs of this suit. 

HARLAN WOOD 
Attorney for Plaintiff 
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6 Filed March 24, 1938 

Demurrer to Declaration 
* * * 

Conies now the defendant, Security Savings & Connner- 
cial Bank, a corporation, by its attorneys and says that the 
declaration of the plaintiff is bad in substance. 

JULIUS I. PEYSER 
AARON W. JACOBSON 
Attorneys for Defendant 

By AARON W. JACOBSON 

The points of law to be argued in support of the fore¬ 
going demurrer are as follows: 

1. The said declaration fails to state facts sufficient to 
constitute a cause of action. 

2. That it was the obligation of the defendant to turn over 
the funds on deposit to the administratrix of the depositor 
and if plaintiff has a claim for the fund she should proceed 
against the administratrix. 

3. That the declaration fails to allege that the defendant 
had knowledge of the alleged gift of the funds in the savings 
account to the plaintiff before the funds in the savings ac¬ 
count were turned over by the defendant to the administra¬ 
trix of the depositor, James Watkins, deceased. 

4. That the declaration alleges that the contract of de¬ 
posit between the defendant and Janies Watkins, deceased, 
required an order from the depositor for the withdrawal of 
the funds, but there is no allegation by the plaintiff that 

such an order was presented with the savings book 

7 to the plaintiff. 

5. And for such other and further reasons as will 
be argued at the hearing of this demurrer. 

Service of copy of the foregoing demurrer and points 
and authorities in support thereof acknowledged this 24th 
day of March, 193S. 

HARLAN WOOD per E. C. 
Attorney for Plaintiff. 
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District Court of the United States for the District of 

Columbia 

Tuesday, April 5, 1938. 

By order of the Associate Justices, Peyton Gordon, O. K. 
Lull ring, Janies M. Proctor and F. Dickinson Letts, of the 
District Court of the United States for the District of Co¬ 
lumbia, these Divisions are opened by proclamation of the 
United States Marshal, pursuant to Rule of Court. 

# * # 

Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby sustained. Whereupon, the plaintiff elects 
to stand upon her declaration, and judgment is accordingly 
ordered. 

Wherefore, it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by her attor¬ 
ney of record, in open Court, notes an appeal to the United 
States Court °f Appeals for the District of Columbia; 
S whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 

GORDON, Justice. 


Memorandum 

APRIL 8,1938 

Undertaking ($100.00) on appeal approved and filed. 

9 Filed April 8, 1938 

Assignment of Errors 
* * * 

1. The Court below erred in sustaining defendant’s de¬ 
murrer. 

2. The Court below erred in not holding that the gift of 
the Savings Bank Passbook was a gift of the funds repre¬ 
sented by it. 
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3. The Court below erred in holding that the depositor was 
required to give a written order to effectuate a gift of the 
funds in his savings account in this case. 

4. The Court below erred in not holding that the defen¬ 
dant was bound by its agreement with the depositor and his 
donee in reference to a transfer of title to the funds in this 
case. 

5. In other matters apparent of record. 

HARLAN WOOD 
Attorney for Plaintiff 


Service of copv of foregoing acknowledged this 7th dav of 
April 1938. 


JULIUS 1 PEYSER 
AARON W. JACOBSON 


Attorneys for Defendant 
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Designation of the Record 
Filed April 8, 1938 


# 


* 


# 


The Clerk of Court will please include in the transcript 
of the record on appeal herein the following: 

1. Plaintiff’s Declaration and Affidavit of Merit. 

2. Defendant’s Demurrer. 

3. Memo: Hearing on Demurrer and date thereof. 

4. Judgment for Defendant and date thereof. 

5. Memo: Notation of appeal in open Court; approval of 
cost bond on appeal and dates thereof. 

6. The Assignment of Errors. 

7. This designation. 

HARLAN WOOD 
Attorney for Plaintiff 

Service of copy of foregoing acknowledged this 7th day of 
April 1938. 

JULIUS I PEYSER 
AARON W. JACOBSON 
Attorneys for Defendant 
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11 District Court of the United States for the 
1 District of Columbia 


United States of America, 

Distnet of Colu m b ia, ss: 

I, Charles K. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 10, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 89972 at Law, wherein 
Anna C. Wade is Plaintiff and Security Savings & Commer¬ 
cial Bank, a Corporation, is Defendant, as the same remains 
upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 16th day of April, 1938. 


C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7151. Wade, Appellant, vs. 
Security Savings & Commercial Bank. United States Court 
of Appeals for the District of Columbia Filed Apr 18 1938 
Joseph W. Stewart, Clerk. 
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Mtufeb States (Enurt nf Appeals 
for % liatrid nf (Eolumbia 

April Term, 1938. 


No. 7151. 


ANNA C. WADE, 


Appellant, 


vs. 


SECURITY SAVINGS & COMMERCIAL BANK 

Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


INTRODUCTION. 

This is an appeal from a final judgment entered 
forthwith of the District Court of the United States 
for the District of Columbia sustaining appellee’s 
demurrer to the appellant’s declaration. 



o 


STATEMENT OF THE CASE. 

Tlu* ease is simply stated in the Declaration (R. p. 1, 

2, 3) and affidavit of merit, in accordance with the 
rules below, without being verbose or prolix. Para¬ 
phrased, it may be more clearly reviewed. James Wat- 
kins resided with the plaintiff and her husband for 
about twenty years prior to December 13, 1037 (R. 
p. 3). On the latter date, in the presence of plaintiff’s 
husband and a Airs. Sweeney, James Watkins gave the 
plaintiff his passbook, No. 53184, of the Security Sav¬ 
ings and Commercial Bank, showing a deposit due him 
of $2,043.00, with interest thereon from November 27, 
1037, and stated to the plaintiff at the time that he de¬ 
sired to give her the money represented by it (R. p. 3). 
She received the book on the date it was given and has 
since had sole and exclusive possession of it. On Febru¬ 
ary 1,1038, in company with her present counsel she pre¬ 
sented the book to the defendant’s Vice-President and 
demanded in writing payment of the money on deposit 
in the account. She advised the defendant’s officer 
of all the facts and circumstances concerning the gift 
of the account (R. p. 3, 4). Defendant’s officer there¬ 
upon advised the plaintiff and her attorney that some¬ 
one had presented letters of administration on the 
estate of the decedent in January 1938 and that the 
savings account had been transferred as such to a 
checking account. Plaintiff through her counsel then 
requested the defendant to interplead the fund (R. p. 

3, 4) and designate the administratrix and the plaintiff 
as defendants so that the question of the gift might 
be determined in such a proceeding. This latter action 
the defendant refused to take (R. p. 3). Certain agree¬ 
ments of deposit were printed in the passbook, which 
were known as Rules and Regulations, and among them 
were the following: 
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“That depositor’s book must be brought to the 
bank when money is withdrawn from the bank in 
said account and that possession of the book of 
deposit shall be sufficient evidence of ownership 
thereof to authorize the payment of money due 
thereon, and that should the deposit book be lost, 
destroyed, or fraudulently obtained, immediate 
notice thereof must be given to an officer of the 
bank and that after sufficient publication of the 
loss and security given to the bank, a duplicate 
deposit book will be issued therefor and that no 
monev would be withdrawn from said savings ac- 
count unless the order for the payment was accom¬ 
panied by the passbook, and other like provisions 
protecting depositor and defendant.” (R. p. 2, 4). 

Notwithstanding the agreements between the depositor 
and the bank regarding the safety and ownership of 
the fund under the provisions quoted, plaintiff was 
compelled to file this suit by reason of the failure of 
the bank to comply with its agreements with the de¬ 
positor and its refusal to interplead the fund. The 
obligation of an administrator in this jurisdiction 
under Form 29 of the general undertaking is that the 
administrator shall: 

“well and truly administer, according to law, all 
the money, goods, chattels, rights and credits of 

the said.and the proceeds of all real 

estate that may be sold for the payment of debts 
which shall at any time come to.pos¬ 

session, or to the possession of any other person 

for.and shall, in all other respects, 

faithfully perform the trust reposed in. 

without injury or damage to any person interested 
in the same, and shall in all things abide bv and 
perform such judgment or decree as the Court 
may make in the premises.” 

The defendant demurred to the declaration, and 
the demurrer was peremptorily sustained and judg- 
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ment entered forthwith for the defendant, and it was 
from that judgment that this appeal is prosecuted. 
The grounds of the demurrer arc set forth in the 
Record, page 5, and one principally relied upon was 
that there was no written order from the depositor 
assigning the fund to the donee although there was 
no such requirement between the depositor and the 
bank. 


ASSIGNMENT OF ERRORS. 

1. The Court below erred in sustaining defendant’s 
demurrer. 

; 2. The Court below erred in not holding that the 
gift of the Savings Rank Passbook was a gift of the 
funds represented by it. 

3. The Court below erred in holding that the depos¬ 
itor was required to give a written order to effectuate 
a gift of the funds in his savings account in this case. 

4. The Court below erred in not holding that the 
defendant was bound by its agreement with the de¬ 
positor and his donee in reference to a transfer of 
title to the funds in this case. 

5. In other matters apparent of record. 

ARGUMENT OF AUTHORITIES. 

The issue in this case is narrow, and the sole ques¬ 
tion though of a dual character may be stated as 
follows: 

“Whether nr not a deposit in a savings bank 
mag be the subject of a gift by the delivery of the 
passbook of the depositor with or without a written 
assignment of the fund.” 


u 


Each error assigned is directed to the principal 
question and radiates from it. Hence they will be 
considered as a unit. 


Counsel will not abuse the patience of the Court 
with citations supporting the universally accepted rule 
that a demurrer to a pleading admits the truth of all 
material and relevant facts well pleaded, whether in 
reality true or untrue, together with annexed docu¬ 
ments and exhibits, as well as the truth of denials and 
facts alleged in anticipation of a defense. This includes 
all the well pleaded ultimate facts and any fact that 
can be reasonably or necessarily inferred or presumed 
from the facts so alleged. 49 C. J. Section 543, 544, 
page 434, et seq. 


Counsel will not burden the Court with citations on 
the elementary question that delivery of the subject 
matter of a gift mav be actual or there mav be a con- 
struct ire or symbolic delivery of it. So far as counsel 
is advised, there is no reported case in this jurisdiction 
on the question of a gift of a deposit in a savings 


account where there is a svmbolic delivery, such as 
that of a passbook, as evidence of the gift. Neither is 
there any case holding to the contrary either in prin¬ 
ciple or in point of fact. There are several supporting 
the general proposition of law as first stated. 


At the outset it appears no written order or assign¬ 
ment is required by the rules and regulations appear¬ 
ing in the case. 


(a) 

A valid, gift inter vivos or causa mortis of a 
Savings Passbook is a gift of the fund represented 
by it. 
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The particular case of a passbook appears not to 
have been passed upon as such by this Court, though 
the Court below has passed on the gift of $375,000.00 
worth of securities under conditions not as strong as 
appears herein. Boyd, at al v. Willard, at at., 34 
W. L. R. 09. The question, however, is an important 
one. It is entitled to more than peremptory considera¬ 
tion. At least, this Court will give attentive considera¬ 
tion to the persuasive reasoning of other respectable 
sister jurisdictions and consider what they have had 
to say on the subject. 


Counsel will, in the main, cite cases that have been 
decided in vorv recent vears. The general rule, and 
counsel has found but very few exceptions, is that the 
gift of a passbook of a savings bank where the other 
elements of the gift are present is a gift of the fund 
represented by it. 


Herring v. Elliott, *218 Ala. 203 
Jones v. Wealley, 99 Ala. 441 
Wilson v. Crocker First National Bank (1936) 
oo Pjio | j 2*^08 

Klindera v. Smith (1936), 59 Pac. (2d) 156, 157 
In re Guinans Estate, 70 Conn. 342, 347 
Wade v. Edwards (Ga.), 19 S. E. 160 
Estate of Helen Antkowski, 284 Ill. App. 1S4, 
192 193 

Curtis v. Portland Savings Bank, 77 Me. 151 
In re Morse Estate, 170 Mich. 114 
State Savings Bank v. Baker, 257 Mich. 666 
Pfeifer v. Badenhop, 86 N. J. L. 492, 494 
In re Lunt’s Estate, 262 N. Y. S. S6 
In re Denison’s Estate, 284 N. Y. S. 705 (1935) 
Polley v. Hicks, 58 Ohio St. 218 
Tillinghast, Admr., v. Wheaton Exe., 8 R. I. 536, 
541-542. 

Thomas, Admr., v. Lewis, at al., 89 Va. 1, 62, 63 
Knight v. Mears (Va.), 159 S. E. 119 



Iii a suit by Jacobs, Administrator, v. Jolley, 29 Ind. 
App. 25, it appears that the decedent had a savings 
account with the defendant bank of $1,077.20. That in 
July there was a written assignment of $700.00 of this 
fund. In October following, the decedent said, “You 
already have the bank book, and I give it all to you.” 
The questions were whether the $700.00 was a gift and 
whether the balance also in the absence of an assign¬ 
ment was a gift of the fund, the Court of Appeals in 
sustaining the gifts at page 31 and 32 said: 


“We think that it should be the object of the 

court not to defeat, but rather to carry into effect, 

the intention of the intestate, if it can find itself 

able to do without violation of some controlling 

principle of law.” The right to give is as clearly 

incident to the right of property, as the right to 

sell: and choses in action are as much within the 

scope of this principle as lands and chattels: and 

hence, a delivery by way of gift of an instrument 

evidencing a debt, without written indorsement by 

the donor, as effectually transfers the beneficial 

interest in the property to the donee, as would 

such delivery by way of assignment for value. 

Pollev v. Hicks. 5$ Ohio St. 218. 50 X. E. 809, 41 

L. R. A. 85S. * * * In Penfield v. Thayer, 2 

E. P. Smith 305, where the gift was upheld, being 

a deposit in the savings bank, the court was of the 

opinion that the delivery of a book of accounts, or 

a single account with intent to transfer, gives the 

transferee a right to collect and appropriate the 

monev due to his own use. 

• 

The passbook issued by the savings bank should 
be regarded as a chose in action for the amount 
of the deposits shown thereby. It has frequently 
been decided that a delivery of a passbook of a 
savings bank by the depositor, with intent that 
the recipient should take the title to the money 
represented therein, is a sufficient delivery to make 
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a valid gift of the money. Kimbell v. Leland, 110 
Mass. 325; Davis v. Xev, 125 Mass. 590, 28 Am. 
Rep. 272; Camp’s Appeal, 36 Conn. 88, 4 Am. 
Rep. 39; Scliollmier v. Sclioendelen, 78 Iowa 426, 
43 X. IV. 282, 16 Am. St. 455; Pierce v. Boston 
etc., Savings Bank, 129 Mass. 425, 37 Am. Rep. 
371; Guinan’s Appeal, 70 Conn. 342, 39 Atl. 4S2. 

In Hill v. Stevenson, 63 Me. 364, 18 Am. Rep. 
231, it was held that a delivery to a donee of a 
savings bank book containing entries of deposit 
to the credit of the donor, with the intent to give 
the donee the deposits represented by the book, 
is a good delivery to constitute a complete gift of 
such deposits; that such delivery vests the equit¬ 
able title in the donee without an assignment, 
though the rules of the savings bank printed in 
the book provide for a withdrawal or transfer of 
the funds, or part of them, only by the depositor, 
or upon a written and attested order. See, also, 
Pollev v. Ilicks, 58 Ohio St. 218; Watson v. 
Watson, 69 Vt. 243, 39 Atl. 201.” 


In the case of McCoy, Admr., v. McCoy, 126 Kv. 
783, the question involved was whether or not a deposit 
in a bank might be the subject of a gift inter vivos or 
causa mortis by the delivery of the passbook of the 
depositor. Involved in the case was a passbook having 
a balance of $1,209.00 to decedent’s credit and a note 
with an unpaid balance of $402.00, which it was claimed 
was given to the donee three days before decedent’s 
death. The language used in connection with the gift 
Was, “This is yours.” In sustaining the gift, the Court 
at page 787 said; 

‘‘The authorities hold, almost without exception, 
that a delivery of a pass or deposit book in a sav¬ 
ings bank transfers the money on deposit to the 
donee (citing cases) * * *.” 
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At page 7S8, the Court continuing said: 

“And the delivery of the pass or deposit book 
in any bank as a gift, although symbolical, mani¬ 
fests as clear an intention to transfer to the donee 
the money represented by it as does any other 
constructive delivery. The mere fact that a check 
might be better evidence of the intention to make 
the gift complete will not be allowed to defeat 
the purpose of the donor. ’ ’ 

In the ease of Fender, et al., v. Faust, et al., 82 Mon¬ 
tana 73, 87, the Court said: 

“In 12 R. C. L. 963, it is said that the prevailing 
rule seems to be that a gift of a deposit in a sav¬ 
ings bank mav be evidenced bv the delivery of the 
deposit book without a written assignment. The 
same rule is stated in 2 Morse on Banks and Bank¬ 
ing, fifth edition, 612, and in Brady on Bank De¬ 
posits, Section 26, it is said: ‘When there has 
been a delivery of the passbook representing an 
account in two names by the person opening the 
account to the person named as co-owner, with the 
intent to make a gift, it is held that the gift is 
complete and valid.’ To the same effect are the 
following cases: Goodrich’s Exr. v. Rutland Sav¬ 
ings Bank, 81 Vt. 147 * * *; Robinson v. Ring, 
72 Me. 140 * * *; Appeal of Guinan, 70 Conn. 
342 * * 

To the same effect with reference to the gift of a 
passbook is the case of Boyle v. Dinsdale, 45 Utah 112, 
123. It was held in the case of First National Bank 
of Chicago v. Charles C. O’Byrne, Exr., et al., 177 
Ill. App. 473, that the gift of a check in an amount 
larger than the amount on deposit to the credit of the 
decedent was a gift of the fund on deposit and repre¬ 
sented an assignment of it notwithstanding its non- 
acceptance by the drawee and the fact that it militated 
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against the provisions of the uniform negotiable in¬ 
struments act. 

A leading case, cited in other jurisdictions is the 
case of Snidow v. Brotherton (19:24), 140 Va. 187. 
Practically the same rules of agreement appeared in 
the passbook in that case as in the instant case. The 
Court at pages 190 and 191 said: 

“It appears to be well settled that a deposit, 
the ownership of which passes by the mere de¬ 
livery of the book showing such deposit will pass 
to the donee upon the actual or constructive de- 
liverv of the book. 12 R. C. L. 963, 20 Cvc. 1205, 
1239. 

“(4) We find that this was a savings deposit 
subject to certain rules and regulations, among 
others to these: ‘No withdrawal of deposits or 
interest shall be made unless the depositor’s pass¬ 
book be produced and the withdrawal entered 
therein. Provided, however, that if the depositor 
shall prove to the satisfaction of the officers of 
the bank that his passbook has been lost, stolen, 
or destroyed, and shall furnish to the bank satis¬ 
factory indemnity against any claim which may 
at any time be made against the bank or account 
thereof, the officers of the bank may make pay¬ 
ment to the depositor without the production of 
such book. * * * The bank shall not be liable 
for payments made to any person who shall pro¬ 
duce the deposit book of the depositor, unless 
notice shall have, previous to such payment, been 
given to the bank by or in behalf of the depositor 
that said book has been lost, mislaid, stolen or 
otherwise passed from the possession of the true 
owner thereof.’ 

“The depositors who open a savings account are 
required to subscribe their names on the signature 
card of the bank, and the rules of the bank regu- 
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lating savings deposits are printed in each pass¬ 
book, ‘and the depositor shall agree by his signa¬ 
ture on said cards to be governed bv such rules 
as they shall then exist, or be thereafter modified 
as hereinafter provided, and to assent that his 
deposit shall be received under and subject to all 
the terms and conditions thereof. * * * 

“ ‘When any deposit account shall be closed the 
passbook, and all vouchers relating thereto, shall 
be returned to the bank.’ 

“Actual possession of this book then is an indi¬ 
cation of ownership, and under the contract evi¬ 
denced by these rules, the delivery of the book, 
with intent to pass the title, and where the other 
requisites appear, is an equitable assignment of 
the fund sufficient to constitute a gift causa mortis 
of the deposit thereby evidenced.’’ 

In Stevens v. Provident Savings etc., 22G Mass. 13S, 
where a woman advanced in years and who was seri¬ 
ously ill gave to a son a passbook in a savings bank 
and said to him, “The doctor tells me I must die soon. 
If anything happens to me, 1 want you to have this 
for yourself, apart from any share in my estate.” 
Where the woman at this time was under apprehension 
of speedy death from a disease of uncertain duration 
from which she was suffering and which resulted in 
her death four months later, and where during the 
intervening period the passbook had remained in the 
possession of her son, these facts make out a prima 
facie case of a good gift causa mortis. 

An interesting recent case where there was not even 
a physical delivery of the book but where it was held 
that there was a gift of the fund is found in Pushcash 
v. Dry Dock Savings Institution, et ah, 251 N. Y. S. 
184. It was there held (quoting from syllabus): 
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“The evidence disclosed that the conversation 
with reference to the transfer of bank book took 
place between the physician and deceased in pres¬ 
ence of donee, that the deceased said he wanted to 
get his clothes in order to give his bank book to 
donee and that he was afraid that he was going to 
die. The doctor then told him that the bank book 
was not in his clothes but was in the cashier’s 
office downstairs, and that the office was closed, but 
that he would see that the book was delivered to 
the donee upon the donee's coming around the next 
day.” 

In view of the foregoing, it is respectfully urged 
that the Court below erred in respect to the errors 
assigned in this case. 

(b) 

A written order or assignment of the gift is 
unnecessarg. 

One of the grounds of the demurrer below was that 
there was no written order or assignment by the orig¬ 
inal depositor as further evidence of the gift. Is such 
order or assignment necessary to effectuate the gift 
in a case of this character? It is respectfully submitted 
that no order is necessary when not required by the 
agreement between the original depositor and the 
bank. It has been held with respect to securities that 
such is not the requirement in the case of Connell’s 
Estate, 2S2 Pa. 555, 560, 561, involving the gift of 
securities in a lock box valued at $117,700.00, where 
there was not any assignment of them and where a 
statute provided for title to be passed only upon en¬ 
dorsement, the Court nevertheless sustained a parol 
gift, saying (560): 

“It is now well settled that a valid gift of non- 
negotiable securities may be made by a delivery 
of them to donee without assignment or endorse- 
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ment in writing. This principal has been applied 
to notes, bonds, stocks, deposit certificates and 
life insurance policies.” 


It has been held that notwithstanding the require¬ 
ment in the passbook that a written order is necessary 
or where it is necessary by a by-law such a require¬ 
ment and such a by-law cannot be used to defeat the 
gift. Goodson v. Lyles, 209 Ala. 353, 358, 359; Candee 
v. Connecticut Savings Bank, cf a/., 81 Conn 372; 
Rannev v. Bowerv Savings Bank, 79 X. Y. S. 487. 
There are three leading cases, two of very recent 
origin, quoted in subsequent authorities, which Bold 
that where the constituent elements of a gift are pres¬ 
ent that the gift of the depositor’s book to the donee 
is a gift of the fund notwithstanding the requirement 
of a written order, notwithstanding statutory provi¬ 
sions, and notwithstanding the by-laws of the bank to 
the contrary. They are Brooks v. Mitchell, 1G3 Md. 
1, 84 A. L. R. 547; Ridden v. Thrall, 125 X. Y. 572; 
Donovan v. Hibernia Savings and Loan Association, 
90 Cal. App. 489; 265 Pac. 995. 


In the Donovan case (supra), suit was brought 
against the bank and one Hynes, administrator of the 
estate of O’Kane. It appears that on August 7, 1924 
(493), O’Kane gave Donovan his passbook to his sav¬ 
ings account of $7,871.26 and said: “These are my 
possessions. I give them to you.” There was a statute 
regulating verbal gifts (499) and as well an agreement 
between the depositor and the bank, to wit: “On with¬ 
drawing any money, if the depositor is not personally 
present, the passbook must be accompanied by a writ¬ 
ten order or assignment from the depositor.” The 
question was whether under the statute and agreement 
between the bank and the deceased depositor there 
was a gift of the fund represented by the passbook. 
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In holding that there was a valid gift, the Court at 
page 500 et seq said: 

“In the recent case of Dellepiane v. Hayes, 83 
Cal. App. 604 (257 Pac. 180) the court discusses 
cases of this character. The opinion is exhaustive 
and reviews many of the authorities. In that case 
it is said ‘The great weight of authority is that 
the delivery of a pass book upon a savings account 
with an intention of making a gift of the deposit 
represented by the book, is sufficient to pass title 
to the deposit without a written order or assign¬ 
ment.' Indeed, appellant here concedes that to 
be the law of this state. The question as to whether 
or not the rule of the bank, requiring a written 
order for withdrawals, would have the effect of 
making a gift ineffectual without the order, was 
not before the court in the Dellepiane case, and 
therefore it was not passed upon. 

“In the case of Ridden v. Thrall, 125 X. Y. 572, 
578 (21 Am. St. Rep. 758,11 L. R. A. 684, 26 X. E. 
627, 629) the question was squarely presented and 
i passed upon, and the reasoning of the court was 
as follows: ‘The by-law requires an order when 
someone seeks to draw money for the depositor 
on the depositor's money. But the depositor can 
draw the money without making an order simply 
by the presentation of the deposit book, and so 
can any owner of the book. Suppose the plaintiff 
had purchased the book, and had thus become the 
absolute owner thereof, he could have drawn the 
money as owner on presentation of the book, and 
the bank could not have required as a condition 
of payment that he should procure a power of at¬ 
torney or an order from one having no interest, 
legal or equitable, in the deposit. The owner in 
such a case should produce satisfactory evidence 
of his ownership of the book: and if the bank re¬ 
fused to pay he would be obliged to establish such 
ownership by any competent evidence and nothing 
more; and his rights as purchaser would be no 
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greater than his rights as donee. He lias the same 
right to enforce a payment that he would have had 
if he had been the donee of any non-negotiable 
chose in action, or a certificate of deposit, or un¬ 
indorsed note. He could establish his right to 
payment in such a case by any proof showing that 
lie was the absolute legal or equitable owner.’ 

“In Dellepiane v. Hayes, supra, the court, in 
commenting on the New York case, Ridden v. 
Thrall, says, ‘The effect of the decision is that the 
pass book is in itself the evidence of the obligation 
of the bank, and that the question as to the owner¬ 
ship of the book was one to be determined by 
competent evidence, and that the donee of the pass 
book had the same right to enforce payment as the 
donee of any non-negotiable chose in action, cer¬ 
tificate of deposit or unindorsed note. In such 
a case he may be called upon to prove his owner¬ 
ship, but this goes only to a question of title and not 
to the substantive right of the parties. Putting it 
another way, if a party has come into possession 
of a pass book by purchase or gift, a written order 
or assignment would merely be evidence of the 
right and not the means of enforcing the right.’ 

“That this is a correct interpretation of the 
decision is made manifest from a later New York 
case, Schaffer v. Erie County Savings Bank, 229 
X. Y. 50 (127 X. E. 474). From these decisions it 
can be deduced that the holding is that the require¬ 
ment of a written order or assignment is not a 
limitation of the exercise of the power of assign¬ 
ment. To the same effect is the case of In re Cur¬ 
ran’s Estate, a New Jersey case reported in 3 X. J. 
Misc. Rep. 717 (129 Atl., at page 820). In an 
ancient case, Tyrell’s Estate, 3 Pa. County court 
228, we find this language: ‘In general compliance 

• with rules of this character is necessarv onlv for 

• * 

tthe purpose of establishing the relation between 
tht? corporation and the assignee, and so its com¬ 
pliance does not affect the validity of the transac¬ 
tion .as between the original parties or persons 
claiming under them. * * * 


“In Van ‘Wagner v. Bonnot, 72 X. J. Eq. Law, 
154 (65 Atl. 244), it is said: ‘The point was sug¬ 
gested, rather than insisted upon, by counsel that 
these savings bank books on their face required 
an assignment in writing by the depositor in order 
to transfer the money to another. This assign¬ 
ment relates to an absolute present assignment 
as between the bank and the depositor, and is only 

i intended to regulate the legal rights of the bank 
with the depositor. The doctrine of the New York 
decisions is followed.” 

In the case of Ridden v. Thrall, supra, followed by 
practically all of the courts in recent decisions and 
quoted with approval therein, strong legal reasoning 
of the most persuasive force is used by that Court. 
Mav counsel invite this Court to read the case in its 
entirety, as credit cannot be too fully given to the per¬ 
suasion and force of it. 

In the very recent case of Brooks v. Mitchell (supra) 
(19.*>2), it appears that a decedent two days before he 
died gave the donee the key to his suitcase and stated 
to her that he wanted her to have evervthing in it 
(suitcase) except the proceeds of the insurance policy, 
which was to be used to bury him. Iu the suit case, 
among other things was a savings bank book showing 
a deposit of $5,600.00 in the Baltimore Trust Company. 
The deposit book provided among other things that 
there could be no withdrawal of the funds in the ac¬ 
count in the absence of a written order or assignment. 

The Court, in reconciling the authorities in Maryland! 
in the Brooks case (supra) and quoting from otkier 
jurisdictions in an elaborate and well reasoned opin¬ 
ion, held that the gift of the suitcase in the/manner 
indicated was a gift of the passbook and a gift of the 
fund represented by it. On the point wiVh respect 


to the written order, the Court at page 557 and 55S 
in S4 A. L. R. 547, had this to sav: 


“In Brewer v. Bowersox, 92 Md. 570, 4S A. 
10G0, 10G2, where the question was the delivery 
rcl non of a certificate of deposit, the court said: 
‘A delivery of the bank book or of the certificate 
of deposit with an intent to pass the ownership 
of the fund will perfect the gift, and clothe the 
donee with an indefeasible right to the money on 
deposit. Whalen v. Milholland, supra.' And in 
Frentz v. Schwarze, 122 Md. 12, 89 A. 439, the 
court, following the intimation in Doughortv v. 
Moore, supra, distinguished Conser v. Snowden, 
54 Md. 175, 39 Am. Rep. 3G8, on the ground that 
while in that case the donee had received a written 
order for the payment of the money, the passbook 
did not come into his possession until after the 
donor’s death, held that the transfer of the book, 
the signing of an order declaring the donor’s intent 
to vest the ownership of the fund in the donee, and 
the execution of an order on the bank for the 
payment of the money to a designated person 
with a view of having the fund placed to the 
donee’s credit, was a sufficient delivery. And in 
the recent case of First National Bank v. Thomas, 
151 Md. 248,134 A. 210, 213, 47 A. L. R. 730, Judge 
Pattison, speaking for the court, in an opinion 
which decided that the parol delivery of a life 
insurance policy with an intention to vest the title 
in the donee was sufficient, said: ‘Whether there 
can be a valid equitable assignment of a policy of 
insurance, not in writing, but by parol agreement 
accompanied by delivery and surrender of all con¬ 
trol and dominion of it, with the intention of the 
assignor to divest himself of all interest therein, 
has not been decided in this state, nor are the 
athorities elsewhere in accord upon this ques- 
tio, though the great weight of authority is to 
the 6fect that such an assignment can be lawfully 
made. 
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“It is apparent from an examination of those 
eases that tlie uniform policy of this court in ap¬ 
plying the doctrine of constructive delivery to gifts 
whether mortis causa or inter viros has been to 
adhere to the rule as stated in Bailey v. Snelgrove, 
supra, and Ward v. Turner, supra, rather than 
to the construction placed upon those cases in 
Murray v. Cannon, supra, and this case cannot 
upon principle be distinguished from First Xa- 
1 tional Bank v. Thomas, supra, except possibly on 

the ground that bv its bv-laws the consent of the 
* • • 

bank was required. But that by-law could not 
possibly have been intended to deprive the de¬ 
positor of the riirht to dispose of his own property, 
nor to make his control of it dependent upon the 
will of the hank, but was obviously intended to 
protect the bank against false, fraudulent, or un¬ 
authorized claims against said deposit by impos¬ 
tors or others having no title thereto. 


“It follows that upon the facts of this case the 

delivery of the savings bank deposit book to the 

appellee taken in connection with statements made 

bv the donor at the time of delivers* and before 
• • 

and after that event indicating his intention of 
giving to her the fund of which the book was evi¬ 
dence was a valid gift mortis causa of that fund. 
That conclusion is not only consistent with the 
recent decisions of this court, but with the very 
decided weight of authoritv elsewhere. Snidow 
v. Brotherton, 140 Va. 187.124 S. E. 182,40 A. L. R. 
1240. The decree appealed from will therefore be 
affirmed. ” 


In an opinion by Justice Cardoza in Scheffer vs. 
Erie Savings Bank, 229 X. V. .10: 127 X. E. 471, where 
after death of donor, the bank refused to pay the donee 
as their statute and the by-laws required among other 
things ‘payment to the legal representative,’ it was hed 
that the gift having been sustained (as in the imant 
case) it was the duty of the bank to interplead i pay 


donee. 
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It is respectfully submitted that even though there 
was no agreement in this ease between the original 
depositor and the bank which necessitated a written 
order to effectuate the gift of the fund, that even had 
there been one the Court below erred in two respects: 
(1) in reading into the case something not appearing 
in it by way of the demurrer, and (2) in not holding 
that the written order was merely for protection of 
the bank and not binding upon the donee. Conse¬ 
quently, it is respectfully submitted that the Court 
erred in sustaining the demurrer. 

(<-*) 

defendant justified in transferring the 
fund and refusing to interplead it2” 

It mav be assumed bv wav of argument in the ab- 
sence of the necessitv for a written order in this case 
that the matters alleged in the declaration concerning 
the agreement between the original depositor and the 
savings bank book appear in heavy type among other 
provisions, to-wit: 

‘'This hook must he brought to the Bank when¬ 
ever a deposit is made or money withdrawn that the 
transaction may he regularly entered therein.” 

“Possession of the, hook of deposit shall he suf¬ 
ficient evidence of ownership thereof, to authorize 
the payment of money due thereon. * * * 

Should the depositor lose the hook, or the same 
he destroyed or fraudulently obtained from such 
depositor, immediate written notice thereof must 
he given to an officer of the Bank, etc.” 

“No money shall he paid except to the person 
who has the legal right to the deposit or on the 
depositor’s order, which order must always he 
accompanied by the hook. ” 

What was done in this case? Someone shortly after 
the demise of the donor of this fund presented letters 
of administration without the passbook, and the ae- 
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count was transferred from a savings account to a 
checking account. How it was done, of course, is a 
matter of evidence and cannot here be discussed. That 
iti was done in violation of the agreement between the 
depositor and the bank is admitted. Consequently the 
bank must have assumed that the decedent owned the 
fund at the time of his death. It must have assumed 
that the letters of administration issued in an e.r parte 
proceeding were valid. It must have assumed that the 
person presenting them was the one referred to therein. 
It gave no notice as though the book were lost. It 
required no security. It must have assumed that the 
letters were not improvidently or illegally issued. No 
notice was given to Anna 0. Wade by the bank or the 
purported administratrix either in the Probate Court 
or by publication as provided in the agreement appear¬ 
ing in the book. The question then therefore arises: 
‘‘Could the bank, without assuming the risk, constitute 
itself a judge between conflicting claimants of this 
fund ! How much more wholesome would the pro¬ 
ceeding have been if the bank had interpleaded this 
fund, as requested by counsel for the plaintiff (R. 3, 
4). That was done in the case of Conlon v. Turley, 56 
App. 1). C. 05. What right had the bank to become a 
partisan? It was a stakeholder. Particularly was it 
a stakeholder after the plaintiff had learned that a 
purported administratrix had been appointed and that 
her property was in jeopardy when she notified the 
bank's Vice-President in writing that payment of the 
fund on deposit should be made to her and that it 
ought to be interpleaded. In the Conlon case an 
analysis of the record will show that the gift was sus¬ 
tained notwithstanding the fact that the decedent exer¬ 
cised rights of ownership over the $10,000.00 worth 
of Liberty Bonds, the subject of the gift. True it is 
that the coupons clipped from those bonds by the donor 
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might have .none to the donee, hut a study of the record 
does not justify such a conjecture. 

A reading; of the declaration in this case will show 
that the plaintiff anticipated that the defendant might 
plead that it had turned her property over to one who 
had presented letters of administration. Plaintiff was 
anticipating such a defense because it was her purpose 
to demur to it. The payment of plaintiff's property 
to an administratrix of the donor’s estate, assum¬ 
ing regularity and propriety of such an appoint¬ 
ment, is no defense. Why? A reference to the obli¬ 
gation of the administratrix who may be a judgment- 
proof creditor would show that her undertaking only 
guarantees the faithful administration of the property 
of the decedent. There is only one possible theory that 
counsel can conceive of where the administratrix might 
be liable and that is under the equitable theory that 
one is not entitled to unjustly enrich himself at the 
expense of another. The bank is in no position to 
violate its contract with the decedent and waive with¬ 
out liability its solemn agreements. The bank had 
an opportunity to protect itself by interpleading the 
fund. This Court will find in practically all of the 
decisions quoted above the bank has taken the natural 
position that it should take, that it is a stakeholder 
of these funds and not a partisan. The bank has 
no right to predetermine the relative rights of con¬ 
flicting claimants. The law providing for a bill of 
interpleader protects it. Title 24, Chap. I, Sec. 16, p. 
320, Code of Laws, D. C.: Dexter v. Liehliter, 24 App. 
D. C. 222; Scheffer v. Bank (supra). The bank neither 
sought nor desired such protection. The bank rather in¬ 
sisted that an ex parte administration order protected 
it. It is respectfully submitted that under the undertak¬ 
ing and under the principles of law involved and in con¬ 
sequence of our law of interpleader no such protection 
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is afforded. It is respectfully submitted in all defer¬ 
ence to the Court below that such an ex parte order 
from our Probate Court, had it also the solemn seals 
and approval of every crowned head and dictator in 
Europe, would not import verity and protect the de¬ 
fendant in paying over the property of another to one 
to whom it did not belong. If there was a gift of this 
money to the plaintiff, the bank had no right to give 
it away any more than it has the right to pay a check 
to the order of John Jones to William Smith. 

Where a suit was brought by an administrator for 
a savings account and the book was not presented, it 
was a good defense that the book must be presented. 
Warlms, Admr., v. Bowery Savings Bank, 12 X. Y. 
Superior Reports, 67. 

i In the case of Watson, Admr., v. Watson, 69 Yt. 243, 
which was a suit in frarer for a savings bank book, 
a plea of not guilty was entered and upon a judgment 
by the Court for the defendant the administrator ap¬ 
pealed. The Court at page 244 and 245 said: 

“The question determinative of this rase . is 
whether or not the deliverp of her deposit book bp 
the plaintiff's intestate to the defendant , was a 
consummated gift of the bank deposit to the de¬ 
fendant in trust as stated in the finding of farts. 
In savings banks in this State, such deposit books 
are issued to the depositors as evidence of the 
indebtedness of the banks. Withdrawals of de¬ 
posits are entered in the same books, so that the 
deposit book always, with the addition of interests 
shows the actual state of the accounts between the 
bank and the depositor, and the entire indebted¬ 
ness of the bank. The general rule in this country 
and England, is that the delivery of property 
which transfers to the donee either the legal or 
equitable title, is sufficient to effectuate a gift; and 
hence it has been held that the mere delivery of 
non-negotiable notes, bonds, mortgages, or cer- 
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tificates of stock, is sufficient to effectuate a gift. 
The deposit book in the case of a savings bank, 
answers the same purpose as a certificate of de¬ 
posit in the case of other banks. In this case, the 
delivery of the deposit book to the defendant, 
consummated the gift, and no other formality was 
necessarv to constitute the actual deliverv of the 
bank deposit, and vest the possession and title in 
the donee, (citing cases).” 

In the case of Pierce v. Boston Savings Bank, 129 
Mass. 423, 432, where the question was squarely pre¬ 
sented as to the gift of a fund in a savings account 
by the delivery of the passbook, and appropriate words 
without a written order of assignment the Court held: 

“A savings bank book has a peculiar character. 
It is not a mere passbook, or the statement of an 
account; it is issued to the person in whose name 
the deposit is made, and with whom the bank has 
made its contract it is his voucher, and the only 
security he has as evidence of his debt. The bank 
is not obliged to pay to the depositor the money 
in its hands except upon presentation of the book; 
and if in good faith and without notice it pays the 
money deposited to the person who presents the 
book, although the book has been obtained fraud¬ 
ulently bv him, the bank is not liable to the real 
■ * 

depositor. Sweeney v. Boston Five Cents Saving 
Bank, 11G Mass. 384; Wall v. Provident Inst, for 
Saving's, 3 Allen, 9G; Levy v. Franklin Savings 
Bank, 117 Mass. 448; Golderick v. Bristol County 
Savings Bank, 123 Mass. 320. 

“The book is the instrument bv which alone the 

• 

money can be obtained, and its possession is thus 
some evidence of title in the person presenting it 
at the bank. It is in the nature of a security for 
the payment of money; it discloses the existence 
and amount of the fund to the person receiving it, 
and affords him the means of obtaining possession 
of the same. We can have no doubt that a pur¬ 
chaser, to whom such a book is delivered without 
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assignment, obtains an equitable title to the fund 
it represents; and a title by gift where the claim 
of creditors do not affect its validity, stands on 
the same footing as a title by sale. Grover v. 
Grover, 24 Pick. 261. 

“In the first of the cases now before us, the 
delivery of the bank book to Munroe, bv Green, in 
his last sickness, without a written assignment, 
made in contemplation of death, and with the 
intent thereby to transfer the deposit in the bank 
to Munroe, constituted a valid donatio mortis 
causa, and Munroe may maintain an action against 
the bank for the amount of the deposit, in the name 
of Green’s administrator, without his consent. 

“The judge properly refused to rule, upon the 
facts presented, that the gift to Munroe made the 
estate insolvent, and was therefore void because 
in fraud of creditors.” 

There is very little doubt, and a wealth of authorities 
to support the proposition of law, that reasonable regu¬ 
lations which constitute the agreement between the 
depositor and a savings bank are binding alike upon 
the depositor and the bank. A recitation of the au¬ 
thorities. 7 C. J. 864, et seq, and a review of the cases 
would only tend to add further labor to the Court, but 
regulations regarding possession of the bank book, 
requiring security in case of a lost pass book, publica¬ 
tion of loss, ownership of the deposit, presentation of 
the book for withdrawal purposes have all been sus¬ 
tained. Questions of liability ex contractu as well as 
ex delicto are involved in the decisions. Only a few 
will be considered. In the case of Rosenthal v. Dollar 
Savings Bank of the City of New York, 113 N. Y. S. 
787, where a depositor’s wife would not give him his 
passbook and he brought suit against the bank for the 
deposit, his failure to produce his book where under 
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the by-law and regulations production of the book was 
necessary for a withdrawal, the Court denied the de¬ 
positor a right of recovery at page 787, and said: 

“These clear provisions of the statute and regu¬ 
lations of the bank were binding upon both plaintiff 
and defendant, and justified the bank in refusing 
the demand of plaintiff. The courts should not be 
called upon to interfere with the reasonable rules 
made by a saving bank pursuant to statute for 
the regulation of its business without substantial 
reason therefor. See Mitchell v. Home Savings 
Bank, 38 Hun. 255. 

The by-laws appearing in a passbook are binding 
upon the bank and payment in violation of them is a 
mis-payment and the bank is liable. In the case of 
Peoples Savings Bank v. Cupps, 91 Pa. 315, 318, 319, 
the Court in a per curiam opinion said: 

“The depositors in a savings bank have a right 
to rely on the published by-laws as to the mode 
in which the money can be withdrawn. It cannot 
be pretended that in this case Mrs. Cupp’s money 
was paid out in conformity to any of these by-laws. 
It was paid out on forged orders, and these orders 
were ‘Not properly witnessed,’ as the by-laws 
required the orders of absent depositors to be. It 
was not a question of negligence, and contributory 
negligence in the depositor was of no consequence. 
It was a case of mis-payment, contrary to the pub¬ 
lished rules, and the defendants below have no 
right to complain of the ruling of the learned judge 
below.” 

In the case of Jachumsen v. Suffolk Savings Bank 
3 (Allens) Mass. 87, where letters of administration 
were granted on the estate of one being absent and 
not heard from for more than seven years and the 
supposed decedent’s account was paid to such admin- 
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istrator, the Court hold the bank liable to the depositor 
who thereafter appeared and brought suit to recover 
his deposit. There was a by-law as follows: “Upon 
the death of any depositor, the money standing to his 
credit shall be paid to his legatee, or heir at law or 
legal representative,” and “it was agreed that such 
payment shall discharge the corporation” (p. 88). The 
bank had the book. The Court at page 88 said: 

“But the bank did not make this payment to 
Rolfe through any mistake as to the identity of 
the person. He demanded it, not as the depositor, 
but as the administrator of the depositor, pre¬ 
senting his letters of administration; and the bank 
paid it to Rolfe as administrator. 

“So also Article 9th, which provides that ‘No 
person shall receive any part of his principal or 
interest without producing the original book,’ does 
not prevent a recovery in the present case. This 
original book is now in the hands of the defendants. 

! They have whatever benefit would result from 
having the present possession of it. If wrongfully 
there, as the plaintiff alleges, it would be but an 
idle ceremony to repossess himself of it by legal 
process, then present it to them. * * * 


At page 96: 


“The proceedings before the judge of the pro¬ 
bate were unauthorized, for want of jurisdiction, 
and the payment by the defendant to the person 
thus appointed administrator of Neels W. Jach- 
umsen furnishes no defense to the present action 
brought by Jachumsen himself for the deposit 
made by him with the defendants.” 

Conversely, the rule is that where the bank pays 
out money upon the presentation of the book it is 
protected even though a check may be forged. Langs- 
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dale v. Citizens Bank, 121 Ga. 105. To the same effect 
is Dinini v. Merchants Savings Bank of Winstead, 85 
Conn. 225. In this case there was merely a payment 
to the wrong party. "Where there is a payment to the 
wrong party the liability of the bank has been estab¬ 
lished. 


Allen v. Williamsburg Savings Bank, GO X. Y. 
314 

Brown, Admr., v. Merriniock River Savings 
Bank, G7 X. IT. 549. 

Chase v. Waterbury Savings Bank, 77 Conn. 295 

The bank having constituted itself a judge of the 
relative rights of the conflicting claimants should be 
required to pay the plaintiff, and it is submitted that 
that responsibility cannot be shifted to another of 
doubtful liability, and particularly should the other 
be judgment-proof. It is believed the facts in this 
case justify such a rule of law for this case. The bank 
isn’t in that favorable light that the defendant was in 
the case of Moore v. Moore, 47 App. 23, where an 
executor was called upon to pay a legacy when the 
legacy had been paid to the wrong legatee. If there 
were any doubt, and there was a doubt when the book 
was presented to the bank in this case, the law afforded 
it full protection. 

In anticipation of what might be said by the de¬ 
fendant relative to the duty of a third party to pay 
an executor or administrator personalty due a decedent, 
such duty may be dismissed with the statement that ap¬ 
pellant finds no fault whatever with those decisions ex¬ 
cept the fact that they haven’t any more application to 
the facts and the law in this case than the aurora bore¬ 
alis has to the tropical storms. Certainly, it is good 
law that a third party must turn over to an executor or 
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administrator funds belonging' to a decedent but not 
that which might be owned by another. Where notice 
of such a state of affairs exists, ample protection is 
afforded by interpleading. One who violates that prin¬ 
ciple of law, be it an individual or a bank, should be 
called upon to respond in damages. It is respectfully 
submitted that there is only one controlling question of 
law involved in this case, and that is, “Was there a 


ffift?” If there was, the bank should have paid it 
through an interpleader proceeding into the Registry of 
the Court and be protected by a judicial decree estab¬ 
lishing the ownership of the subject matter. If there 
was not a gift, the money belongs to the administratrix. 


If there was a gift, and the gift in this case is admitted, 


it belongs to the appellant and she is entitled to recover. 


CONCLUSION. 

From the foregoing authorities and prevailing prin¬ 
ciples of law applicable to the particular facts in this 
case, it is respectfully submitted that the payment 
of this fund to one purporting to be an administratrix 
of the property of another is no defense. It is respect¬ 
fully submitted that the Court below erred in the 
matters set forth in the Record and that the judgment 
of the Court below should be reversed with her costs. 

Respectfully submitted, 

HARLAN WOOD, 
Attorney for Appellant. 
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Statement of Case. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia sustain¬ 
ing a demurrer to appellant’s declaration, upon which dec¬ 
laration the appellant elected to stand (R., p. 6). 

Appellant (plaintiff below), in her declaration, alleged as 
follows: Appellee conducted a banking business in the City 
of Washington. On December 13, 1937, one James Watkins 
was a depositor in savings account No. 53,184 of appellee 

bank in the amount of Two Thousand Nine Hundred Fortv- 

% 

Three Dollars ($2,943.00) and agreed as such depositor, 
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among other things, that the depositor’s book must be 
brought to the bank when money was withdrawn from the 
bank in this account and that no money would be paid 
from the savings account unless an order for the payment 
was accompanied by the pass book. On December 13, 1937, 
Janies Watkins gave to appellant the funds in account No. 
53,184 and delivered to appellant the passbook for the ac¬ 
count and from that time the passbook was in her posses¬ 
sion. On February 1, 1938, appellant accompanied by her 
attorney presented the passbook to the appellee and de¬ 
manded payment as donee thereof. By reason of the death 
of James Watkins on December 15, 1937 and the payment 
of the account to his administratrix, appellee refused to 
make the payment as demanded. Appellee demurred to 

the declaration and the demurrer was sustained bv the 

* 

court below. The appellant elected to stand on the declara¬ 
tion, and judgment was entered for appellee (R., p. 6). It 
is from this judgment that appellant appeals. 

Argument. 

The points urged by appellant are believed so obviously 
devoid of merit and misconceived that an extended discus¬ 
sion is not required. The assignments of error presented 
by the appellant will be taken up together as they are closely 
related (R., pp. 6 & 7). For the sake of brevity they will 
not be repeated herein. 

The relation between a savings bank depositor and the 
bank is that of debtor and creditor. The passbook is evi¬ 
dence of the indebtedness but not the indebtedness itself. 
The right of the depositor passes to his legal representative 
upon his death. “A passbook is not negotiable, and its 
possession constitutes no evidence of a right to draw money 
thereon.” 9 C. J. S., Banks and Banking, Paragraph 271. 

Appellant admits in her brief that there are no precedents 
in this jurisdiction that the gift of a savings bank passbook 
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is a gift of the funds represented by it. Under the English 
rule, the gift of a deposit book is not a gift of the fund. 
Thornton on Gifts and Advancements, page 323. It is con¬ 
ceded that in many decisions in this country a gift of a sav¬ 
ings bank passbook under appropriate circumstances has 
been regarded as an equitable assignment * of the funds 
in the savings account. However, the conclusion is to be 
based on the particular circumstances of each case, as is 
stated in Boyd v. Willard , 34 W. L. R. 99, cited by appellant. 
In her brief she contends that the sole question is as follows 
(p. 4): “Whether or not a deposit in a savings bank may 
be subject of a gift by the delivery of the passbook of the 
depositor with or without a written assignment of the 
fund.” She ignores the vital facts that the bank, an 
innocent debtor, had paid the account to the Administratrix, 
prior to notice of appellant's claim. There is nowhere in 
the declaration any allegation that the bank had notice of 
the alleged gift or that a demand on appellee had been made 
by the appellant prior to February 1, 1938. Appellant de¬ 
clined the opportunity to amend and presumably has made 
the best possible statement of her case. 

The demurrer filed in the Court below by the appellee 
(R. p. o) did not raise the question of the gift of the savings 
bank passbook as a gift of the funds represented by it. The 
demurrer did raise the objection: 

“That the declaration fails to allege that the de¬ 
fendant (bank) had knowledge of the alleged gift 
of the funds in the savings account to the plaintiff 
before the funds in the savings account were turned 
over by the defendant to the Administratrix of the 
depositor , James Watkins , deceased” (R., p. 5). 


• The portion of the rules and regulations in the passbook referred to by 
appellant, could not apply after the death of the depositor, as he could not 
issue an order. 
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Notice Was Necessary. 

The declaration alleges that appellee first presented its 
claim to the bank on February 1, 1938, and prior to that 
time the money in the savings account had been transferred 
to the duly authorized administratrix of the decedent. Ap¬ 
pellant does not contend that appellee had notice of her 
claimi She seeks to charge appellee with responsibility 
regardless of her failure to give notice. It is elementary 
that notice is necessary before the debtor can be held liable 
to the assignee. 

“The requirements as to notice apply to the assign¬ 
ment of non-negotiable paper, and in order to protect 
his rights under an assignment, the first duty of the 
assignee is to give notice to the debtor. If he fails 
to do so, his assignment may be rendered unenforceable 
either by a subsequent assignment to another person, 
or by new defenses arising between the assignor and 
the debtor, or by a payment by the debtor to the as¬ 
signor.” 4 Am. Jur. Assignments, Paragraph 91. 

“The assignee acquires as against the debtor all 
rights to which the assignor was entitled against him 
at the time the assignment became effective as to the 
debtor, that is, from the time of notice to the debtor 
of the assignment.” 5 C. J. 961, 962. 

“And if, without notice of any assignment, he (that 
is, the debtor) pays the assignor, he cannot be held 
by the assignee. To safeguard against such things, it 
is necessary for an assignee to give the debtor notice 
of his assignment.” Salem Trust Company v. Manu¬ 
facturers Finance Company , 264 IT. S. 193, 68 L. Ed. 
633. 

“As the assignee is generally entitled to all the 
remedies of the assignor, so he is subject to all the 
equities between the assignor and his debtor. But in 
order to perfect his title against the debtor, it is in¬ 
dispensable that the assignee should immediately give 
notice of the assignment to the debtor, for otherwise 
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a priority of right may be obtained by a subsequent 
assignee, or the debt may be discharged by a payment 
to the assignee* before such notice.” Spain v. Brent , 
1 Wall. 624,17 L. Ed. 625, a case arising in the District 
of Columbia. 

On the last page of appellant’s Brief she seems to con¬ 
cede that notice is necessary to charge appellee with 
liability. But the allegations of the declaration affirma¬ 
tively show that appellee did not have notice . 

Appellant Has an Adequate Remedy. 

In the court below, appellee, in its demurrer, also raised 
the following objection to the declaration: 

“That it ivas the obligation of the defendant to turn 
over the funds on deposit to the administratrix of the 
depositor and if plaintiff has a claim for the fund she 
should proceed against the administratrix” (R., p. 5). 

Upon appointment and qualification, an administrator as 
such takes the unqualified legal title of the property of the 
decedent. He holds such property not in his own right but 
as trustee for the benefit of the creditors of the decedent 
and all of those entitled to distribution. The purpose of 
the appointment of an administrator or administratrix is 
to take over and administer the real and personal estate of 
an intestate. Sections 273 and 274, Code of Laws for the 
District of Columbia (1902). 

There is no allegation that the appointment of adminis¬ 
tratrix herein was irregular or that she was not the admin¬ 
istratrix and entitled to the funds. On the statement of 
facts alleged in the declaration, the appellee properly 
turned over the funds in the savings account to the adminis¬ 
tratrix of decedent. It seems manifest from the foregoing 


• The context would seem to indicate that this should read “assignor”. 
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that if the appellant has a valid, claim for the recovery of 
the funds based on the alleged gift, her remedy is against 
the administratrix as the holder of the funds. 

Appellant suggests in her brief that the remedy against 
the administratrix may not be adequate because the admin¬ 
istratrix may not be responsible. This suggestion is not 
based upon any fact in this record. It seems to be a criti¬ 
cism of the extent of protection afforded in the judicial 
administration of estates and has no bearing upon the lia¬ 
bility of appellee. Appellant has not presented her claim 
to the administratrix. Her reasons for failing to do so are 
not shown in this record but it is apparent that the adminis¬ 
tratrix would have greater knowledge as to the validity 
of appellant's claim than appellee bank. 

Notice of Appellant’s Claim Was Too Late for Inter¬ 
pleading. 

Appellant has added a further objection, which does not 
appear in her assignment of errors, namely, “Was defend¬ 
ant justified in transferring the fund and refusing to inter¬ 
plead it!” (Appellant’s brief, p. 19.) 

The appellant in support of this objection sets forth in 
her brief (on p. 19) quotations of the provisions of the sav¬ 
ings; book. Xo allegation containing the provisions quoted 
are contained in the declaration (R.,'pp. 1 & 2). A number 
of assumptions are also suggested regarding the bank’s 
actions and no such allegations can be found in the declara¬ 
tion (R., pp. 1 & 2). Such statements should not be con¬ 
sidered as a part of this case as it attempts to import into 
the record something which it is apparent should not be 
there. Pelgrr v. Sutherland, 61 App. D. C. at page 87. 

Appellant insists that the appellee was a stakeholder and 
that it should have interpleaded the fund. The declaration 
alleges (R., p. 2) that “on, to-wit, February 1, 1938, plain¬ 
tiff (appellant), accompanied by her attorney, presented 


7 


said passbook to said Security Savings & Commercial Bank 
and one of the officers thereof, but by reason of the death 
of the donor, James Watkins, on, to-wit, December 15, 1937, 
and the payment by said defendant to one purporting to 
be the administratrix of the estate of James Watkins, de¬ 
ceased,” etc. In her own words, on February 1, 1938, the 
fund had been paid to the administratrix of the deceased. 

It is elementary that for one to interplead a fund or 
property, he must have possession of the property in ques¬ 
tion, as was unequivocablv declared in Killian et al.. Trus¬ 
tees of the German Lutheran Evangelical Concordia Church, 
v. Ebbinghaus, Trustee, 110 U. S. 568, 4 S. C. Rep. 232, 28 
L. Ed. 246, as follows: 

“If the complainant were in possession of the prop¬ 
erty in question, holding it for the party beneficially 
interested, and had custody of rents and profits derived 
therefrom, and the two sets of defendants asserted 
conflicting claims to the property and to the rents, the 
facts might sustain a bill of interpleader. But the com¬ 
plainant is out of possession; he has no rents in his 
custody. He is, therefore, in no jeopardy from the 
conflicting claims of the defendants, and cannot call on 
them to interplead.” 

The case of Conion v. Turley, 56 App. D. C. 95, was quoted 
by the appellant in her brief (on page 20). In that case the 
Columbia National Bank received the property in question 
from one John Rudden and was requested by him at that 
time to issue a receipt to his niece and adopted daughter, 
Margaret V. Turley. Rudden died and his wife died shortly 
thereafter. The administrator of the wife’s estate and 
Margaret Turley, as administratrix C. T. A. of Rudden’s 
estate, both claimed the property. The bank had posses¬ 
sion of the property, together with notice that several per¬ 
sons claimed it, and this Court held that it was proper to 
file an interpleader to determine the owner of the property. 
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In the instant case before the Court, the bank had re¬ 
ceived no notice that the appellant had an interest in the 
fund before payment to the administratrix. When notified 
by appellant, appellee did not have possession of the funds 
in question (R., p. 2). Clearly appellee could not file a 
bill of interpleader. 


Conclusion. 

Appellant failed to give appellee notice and cannot com¬ 
plain that appellee transferred the account to the legal 
representative of decedent. If appellant’s claim is valid, 
she has an adequate remedy against the administratrix. 
Appellee is an innocent party and has completely fulfilled 
its obligation in transferring the account to the legal repre¬ 
sentative of the decedent at a time when it had no notice 
of any adverse claim. 

It is respectfully submitted that the judgment of the 
Court below is correct and should be affirmed. 

Julius I. Peyser, 

Aaron W. Jacobson, 
Philip S. Peyser, 

1 Attorneys for Appellant. 
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